Urg ined

FEDERAL COMMUNICATIONS COMMISSION

BEFORE THE éi@gc, -~
=iy [
WASHINGTON, D.C. 20554 APa. .. e

In the Matter of

Implementation of Section 309(j) PP Docket No. 93-253
of the Communications Act --

Competitive Bidding DOCKET FILE COPY OR'G'NAL

COMMENTS OF WINDKEEPER COMMUNICATIONS
ON EMERGENCY PETITION FOR WAIVER

FILED BY TELEPHONE ELECTRONICS CORPORATION

WindKeeper Communications, ("WindKeeper" or the "Company") hereby
submits comments on the emergency petition for waiver of Section 24.709 of the
Commission's rules that was filed by Telephone Electronics Corporation ("TEC") on
March 28, 1995. These comments are submitted in response to the FCC's March 29,
1995 Public Notice concerning the TEC waiver request. Public Notice, DA 95-651,
released March 29, 1995.

WindKeeper supports the grant of the limited waiver requested by TEC,
with conditions. As explained more fully below, grant of a conditional waiver will
serve the public interest under the unique circumstances of this case and therefore is

warranted under Sections 1.3 and 24.819(a) of the FCC's rules.
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Windkeeper is a female controlled small business that intends to bid for
PCS licenses in the C Block auction. The Company and its principal have spent
substantial resources and countless hours over the past 18 months building an enterprise
that can successfully participate in the FCC auction and build and operate PCS systems.
Unfortunately, this vast effort and investment is now fundamentally at risk because of
the delay of the C Block auction caused by the D.C. Circuit's stay of the C Block
auction in the TEC court appeal. Further delay will irreparably damage WindKeeper
and other women\minority owned businesses that are seeking to participate in the PCS
business as intended by Congress and the FCC.

In considering TEC's waiver request, the FCC must fully appreciate the
negative impact that delay is having on women\minority owned small businesses. While
all hopeful participants in the C Block auction are concerned about delay,
women\minority owned businesses are particularly hard hit because of the historic
problems such businesses have had in raising capital to pursue opportunities in the
communications field. Most of WindKeeper's efforts over the past 18 months have been
devoted to raising capital to participate in the PCS auction. The indefinite delay in the
auction process caused by the TEC stay is threatening to cause a major permanent
reduction in capital available for women\minority owned companies. Once these
sources of capital dissipate, it will be extremely difficult, if not impossible, to identify

new sources and to educate and commit them to invest in PCS.
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The Commission must also be cognizant of how resource intensive it is for
small companies such as WindKeeper to pursue the process of building a new
communications company. Obviously, before PCS licenses are acquired and operations
commenced, a start up company has no income and must rely in many cases on the
investment of principals to maintain technical and administrative staff and to engage in
fundraising efforts. The "burn" rate is high and many women\minority owned small
business will simply not survive an extended delay in the commencement of the C Block
auction process.

Finally, there is the obvious problem posed by the headstart that the A and
B Block auction winners are establishing. Any further delay in the commencement of
the C Block auction and licensing process could permanently impact the ability of the
Entrepreneurs' Block licensees to compete against well entrenched cellular operators and
the A and B Block PCS licensees.

For the reasons explained above, WindKeeper supports the grant of a
waiver to TEC as requested, but conditioned upon TEC's dismissal of its appeal with
the D.C. Circuit, and the actual dismissal of the case and dissolution of the stay by that
court. WindKeeper believes that a significant factor favoring grant of the waiver is the
public interest benefit that would accrue by the immediate dissolution of the stay and
the prompt resumption of the C Block auction process.

CONCLUSION
WindKeeper has long been a supporter of the FCC's efforts to encourage

the participation of women and minority controlled small businesses in PCS.
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Unfortunately, the unique opportunity presented by the FCC's PCS rules will be lost if
the C Block auction does not commence promptly. For the foregoing reasons,
WindKeeper supports the grant of TEC's application for a waiver, provided that the
waiver is conditioned on the immediate removal of the barriers that TEC has placed in
the way of the C Block auction.

Respectfully submitted,

N T sl

J mes F. Ireland

(

"Cole, Raywid & Braverman
1919 Pennsylvania Avenue, NW
Suite 200
Washington, D.C. 20554
(202) 659-9750

April 3, 1995
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CERTIFICATE OF SERVICE

I, Sally Linzau, hereby certify that I have this 3rd day of April 1995,

caused a copy of the foregoing "Comments of WindKeeper Communications on

Emergency Petition for Waiver Filed By Telephone Electronics Corporation" to be

delivered by first class mail, postage pre-paid to the following:

*Chairman Reed E. Hundt

Federal Communications Commission
1919 M Street, NW

Room 814

Washington, D.C. 20554

*Commissioner James H. Quello
Federal Communications Commission
1919 M Street, NW

Room 802

Washington, D.C. 20554

*Commissioner Andrew C. Barrett
Federal Communications Commission
1919 M Street, NW

Room 826

Washington, D.C. 20554

*Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, NW

Room 844

Washington, D.C. 20554

*Commissioner Susan Ness

Federal Communications Commission
1919 M Street, NW

Room 832

Washington, D.C. 20554
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*William E. Kennard

Federal Communications Commission
1919 M Street, NW

Room 614-B

Washington, D.C. 20554

*Lawrence D. Atlas

Commercial Wireless Division
Wireless Telecommunications Bureau
Room 5202

STP 1700A1

Federal] Communications Commission
Washington, D.C. 20554

*Rosalind K. Allen

Commercial Wireless Division
Wireless Telecommunications Bureau
Room 5202

STP 1700A1

Federal Communications Commaission
Washington, D.C. 20554

*James M. Carr, Esquire

Federal Communications Commission
Office of General Counsel

1919 M Street, N.W., Room 602
Washington, D.C. 20554



Robert Nicholson, Esquire

U.S. Department of Justice
Appellate Section, Room 3224
9th & Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Robert J. Wiggers, Esquire
Antitrust Division
U.S. Department of Justice

10th and Constitution Avenue, N.W.,

#3224
Washington, D.C. 20004

Edgar F. Czarra, Jr., Esquire
Harris Weinstein, Esquire

John Duffy, Esquire

Robert A. Long, Jr., Esquire
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

Michael R. Doyen, Esquire
Munger Tolles & Olson

355 South Grand Avenue
Suite 3500

Los Angeles, California 90071

James U. Troup, Esquire
Robert P. Furey, Esquire
Arter & Hadden

1801 K Street, N.W., #4000K
Washington, D.C. 20006

Robert B. McKenna, Esquire
US West, Inc.

Suite 700

1020 19th Street, N. W,
Washington, D.C. 20036
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Jonathan D. Hart, Esquire
Leonard J. Kennedy, Esquire
Laura H. Phillips, Esquire
Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Washington, D.C. 20037

Michael F. Altschul, Esquire
CTIA

1250 Connecticut Avenue, N.W.
Suite 200

Washington, D.C. 20036

Stephen D. Gavin, Esquire
Besozzi, Gavin & Craven
1901 L Street, N.W.

Suite 200

Washington, D.C. 20036

Mark Wilkerson, Esquire
Parker, Brantley & Wilkerson
323 Adams Avenue
Montgomery, Alabama 36104

Frank W. Krogh, Esquire

Donald J. Elardo, Esquire

MCI

1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Thomas Gutierrez, Esquire
David A. LaFuria, Esquire
Lukas, McGowan, Nace &
Gutierrez, Chartered

Suite 1200

1111 Nineteenth Street, N.W.
Washington, D.C. 20036



Eliot Jay Greenwald, Esquire
Fisher, Wayland, Cooper and
Leader

2001 Pennsylvania Avenue, N.W.
Suite 400

Washington, D.C. 20006-1851

*Via Hand Delivery

;“}o L 4 5(7 Oﬁ/h COAA
Sally L. Linzau B

April 3, 1995
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